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10/8/2010   

Appellant at ALJ Level 

Collier Anesthesia 

ALJ Appeal Number 

1-792527604 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

June 18, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

64622, 64623, and 64640 (destruction by 
a neurolytic agent, paravertebral facet 
joint nerve and other peripheral nerves) 

Provider, Practitioner OR Supplier 

Wayne Isaacson, MD 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Collier Anesthesia (Appellant), furnished pulsed radiofrequency nerve ablation (PRF) 

services and billed Medicare using Current Procedural Terminology (CPT) codes 

64622, 64623, and 64640 (destruction by a neurolytic agent, paravertebral facet joint 

nerve and other peripheral nerves). The qualified independent contractor (QIC) denied 

the claims because the codes billed did not accurately describe the services and 

because PRF is considered investigational and thus not medically necessary. The 

administrative law judge (ALJ) reversed the denial, finding the QIC and CPT coding 

books incorrectly stated PRF procedures were not neuro-ablative (and thus incorrectly 

coded). The ALJ also found the services to be reasonable and necessary and not 

investigational, relying on Appellant’s arguments to the contrary and an article from an 

unknown source furnished by the Appellant. See ALJ decision at 12-13.   

The ALJ erred as a matter of law in finding the PRF services were medically reasonable 

and necessary and met Medicare coverage criteria without considering Medicare 

Program Integrity Manual (MPIM) (CMS Pub. 100-08) guidance setting forth criteria for 

determining whether services are safe and effective based on authoritative evidence.  

Specifically, the ALJ failed to consider section 13.7.1 of chapter 13 of the MPIM (CMS 

Pub. 100-08), setting forth the Medicare contractor development process for Local 

Coverage Determinations (LCD), which articulates the issues to consider when making 

a coverage determination.  This error of law is material to the outcome of the claim 

because it results in the ALJ finding the PRF services were medically reasonable and 

necessary and met Medicare coverage criteria without applying the guidelines for 

determining whether the sources relied upon met the threshold of acceptance as 

articulated in the MPIM. 
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Additionally, the ALJ erred in finding the services could be paid as billed with CPT 

codes 64622, 64623, and 64640, as authoritative coding instruction from the American 

Medical Association expressly instructs users to code PRF services with unlisted code 

64999. Current Procedural Terminology 2010, Professional Edition at 315 (“For 

therapies that are not destructive of the target nerve [eg, pulsed radiofrequency], use 

64999”); CPT Assistant Archives, “Coding Consultation: Questions and Answers – 

Surgery/Nervous System” (August 2005) at 13 (“Currently, there is not a specific CPT 

code that accurately describes PRF. Therefore, the unlisted code 64999, Unlisted 

procedure, nervous system, should be reported”). CMS has adopted CPT-4 as the 

standard medical data code set for physician services. 45 C.F.R. 162.1002(a)(5). The 

ALJ is without authority to redefine physician services or place a different meanings on 

the codes used to define those services. See § 1848(i)(1) of the Act, prohibiting review 

of “the establishment of the system for the coding of physicians' services” as well as 

CMS’s determination of “relative values and relative value units” for physician services.  

 

Background:  

This referral addresses the ALJ decision concerning the services provided to one 

beneficiary for services rendered on July 26, 2010. Medical records and testimony at 

the hearing included three additional episodes of service not at issue in this appeal from 

August 6, 2008 to October 13, 2009.  

The claims were denied on initial determination because, “These are non-covered 

services because this is not deemed a ‘medical necessity’ by the payer.” On 

redetermination, the Medicare contractor found the services unfavorable because the 

services billed were “not noted in the documentation” and “the report did not specify the 

anatomic sites [sic] that was injected.” The Medicare contractor also found the services 

not reasonable and necessary based on local coverage determinations (LCDs) L29132 

and L29130. Exh 1 at 14. The appellant requested reconsideration by the QIC, arguing 

that the anatomical sites were specified in the procedure note. Exh 1 at 12. 

On May 10, 2011, the QIC issued an unfavorable decision in which it first determined 

the services were coded incorrectly. The QIC explained: 

The procedures performed were not within the definition of the billed CPT codes 64622, 

64623 and 64640. The CPT Professional Edition states that codes 64600-64681 include the 

injection of other therapeutic agents (eg, corticosteroids). (For therapies that are not 

destructive of the target nerve (eg, pulsed radiofrequency) use 64999).  

Exh 1 at 5. The QIC next cited the MPIM, Chapter 13,  §§ 13.3, 13.5.1 and 13.7.1 in 

analyzing why the services were not reasonable and necessary. Noting that the 

contractor in the Appellant’s jurisdiction did not have an LCD regarding 64999 or PRF, 

the QIC cited two other contractor policies, L28529 and L26593, that specifically deny 

coverage for PRF. The QIC stated that, “While not binding, these LCDs are useful in 

analysis as to whether the services at issue are reasonable and necessary.”  Id. at 8.  
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In a letter dated June 8, 2011, appellant requested an ALJ hearing, arguing the services 

were reasonable and necessary and met the coding and billing guidelines of the 

contractor’s LCD. The ALJ held an in-person hearing on June 7, 2012, attended by the 

appellant. ALJ decision at 1. The ALJ subsequently issued a fully favorable decision on 

the basis that services were reasonable and necessary and that the QIC and CPT code 

books incorrectly found that PRF services could not be coded using codes 64622, 

64623, and 64640. The ALJ explained: 

The QIC denied Medicare coverage for the injections. The QIC stated the CPT code 64623 

represents each additional lumbar or sacral level. The CPT code description for the billed 

64640 CPT code reads “Destruction by neurolytic agent; other peripheral nerve or branch.” 

The procedure report for the date of service described a pulsed radiofrequency ablation of 

the right-sided lumbosacral medial branch facet nerves. The codes billed did not correctly 

identify the services provided as described in the medical records. The procedures 

performed were not within the definition of the billed CPT codes 64622, 64623, and 64640. 

The codes 64600-64681 include the injection of other therapeutic agents. The QIC noted 

that for therapies that are not destructive of the target nerve, code 64999 is used. Appellant 

argued that the QIC's interpretation is misguided. (Appellant Test., June 7, 2012). The 

doctor added that the QIC's interpretation is that pulsed radio frequency is not destructive. 

(Id.) Once the doctor saw this, he supplied the undersigned with the article. The doctor 

explained that the article in the first page states it is neuro-ablative. (Exhibit 3). Originally, it 

was thought not to be neuro-ablative. (Id.) The term neuro-ablative refers to nerve-killing. 

(Appellant Test., June 7, 2012). In Latin it is “neuro” for nerve and “ablative” for cutting or 

killing. (Id.) The article basically disputes the QIC’s reasoning. (Id.)  

Upon a review of the entire record and the testimony of the physician, the undersigned finds 

that the procedure was medically reasonable and necessary. In addition, the undersigned 

agrees with the Appellant and finds that there is objective evidence as seen by the article 

provided by the Appellant to show that the pulse radio frequency procedure is neuro-

ablative. As testified to by Dr. Isaacson, the reason why in some of the CPT code books it 

was not neuro-ablative is because it was felt that the temperature was not high enough to 

kill the nerve. However, it does kill the nerve as evidenced by the fact that with this 

Beneficiary, the duration of benefit is equivalent to many months of relief, i.e. 6.months, 8 

months or 10 months. For instance, with this Beneficiary, the duration between the 

procedure for the date of service at issue of July 26, 2010 and her last procedure in October 

2009 was 9 months. This amounts to approximately a 9 to 10 month period, which is 

consistent with the best studies from the higher heat lesions. In addition, the undersigned 

finds Dr. Isaacson’s testimony persuasive when he explained his rationale for doing the 

procedure and the fact that there is no additional gain and no benefit. According to Dr. 

lsaacson, the only rationale is the patient’s benefit and providing them with an equivalent 

and therapeutic response even if it takes the doctor longer to do because the chance of 

developing problems after the procedure, is minimized. 

Further, contrary to the QIC's conclusions, the pulsed radio-frequency method is not 

investigational or experimental. An experimental or investigational procedure is one where 
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the procedure is still in the process of qualifying in clinical trials Dr. Isaacson testified that he 

has personally been doing lesions like these (pulse radio frequency) since late 1990s and 

early 2000. According to the physician, the pulsed lesions came out and was looked at very 

favorably because doctors could do these lesions and procedures and not cause more 

problems. In addition, the pulsed radio-frequency is well documented in the literature. 

Accordingly, the undersigned finds that this is not investigational or experimental and has 

been used for many years by experienced practitioners. More importantly, just because 

Medicare contractors have declared this procedure to be investigational and/or 

experimental, does not mean that in the medical community it is investigational and/or 

experimental. 

ALJ decision at 12-13. 

 

Applicable Law, Regulation, and Medicare Policy:  

I. Correct coding 

Section 1848 of the Social Security Act (the Act) sets forth requirements regarding 

payment for physician services. Accordingly, physician services are paid under a fee 

schedule amount that is determined by CMS on an annual basis. In order to correctly 

determine the amount to be paid, the Secretary is authorized to “establish a uniform 

procedure coding system for the coding of all physicians' services” under § 1848(c)(5). 

In addition, §1848(i)(1) states that “there shall be no administrative or judicial review 

under section 1869” of “the determination relative values and relative value units under 

subsection (c)” or of “the establishment of the system for the coding of physicians' 

services under this section.”  

45 C.F.R. 162.1002(a)(5) identifies CPT-4 as the standard medical data code set for 

physician services that CMS has adopted. The American Medical Association (AMA) 

maintains CPT code listings and is responsible for adding, deleting, and revising CPT 

codes. The AMA also publishes annual guidance for CPT coding, including code 

descriptions, use of modifiers, and coding instructions. According to the AMA, those 

using CPT codes are instructed to:   

Select the name of the procedure or service that accurately identifies the service performed. 

Do not select a CPT code that merely approximates the service provided. If no such 

procedure or service exists, then report the service using the appropriate unlisted procedure 

or service code.  

Current Procedural Terminology 2010, Professional Edition at x. Specific to this case, 

AMA states, “Codes 64600-64681 include the injection of other therapeutic agents (eg, 

corticosteroids). (For therapies that are not destructive of the target nerve [eg, pulsed 

radiofrequency], use 64999).” Id. at 315. A 2005 CPT Assistant Coding Consultation 

article also addresses this question: 

Question: 
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What is the appropriate code to report for pulsed radiofrequency (PRF)? 

AMA Comment: 

Currently, there is not a specific CPT code that accurately describes PRF. Therefore, the 

unlisted code 64999, Unlisted procedure, nervous system, should be reported. It should also 

be noted that it is not appropriate to report Destruction by Neurolytic Agent codes 64600- 

64681 for PRF. 

CPT Assistant Archives, “Coding Consultation: Questions and Answers – 

Surgery/Nervous System” (August 2005) at 13. 

II. Criteria for Determining Items and Services are Medically Reasonable and 

Necessary 

Section 1862 of the Act provides: 

(a) Notwithstanding any other provision of this title, no payment may be made 

under part A or part B for any expenses incurred for items and services - 

(1)(A) which . . . are not reasonable and necessary for the diagnosis and 

treatment of illness or injury or to improve the functioning of a malformed 

body member. 

Historically, in making coverage determinations, CMS has interpreted the terms 

reasonable and necessary to mean that the item or service in question is safe and 

effective and not experimental.  CMS has further determined that the relevant tests for 

applying these terms are whether the item or service has been proven safe and 

effective based on authoritative evidence, or alternatively, whether the item or service is 

generally accepted in the medical community as safe and effective for the condition for 

which it is used.  54 F.R. 4304, January 30, 1989; 60 F.R. 48417, September 19, 1995; 

see also 52 F.R. 15560, April 29, 1987. 

The Act vests in the Secretary the authority to make coverage decisions. Under that 

authority, CMS issues NCDs that state whether specific medical items, services, 

treatment procedures, or technologies may be paid for by Medicare.  In the absence of 

a specific NCD, the Medicare contractor is responsible for determining whether an item 

or service is reasonable and necessary.  See 54 F.R. 34555, August 21, 1989. 

In the event the Medicare contractor has not issued an LCD concerning the item or 

service at issue, individual adjudicators take into account the same issues that CMS 

and its contractors consider when they make coverage determinations, including, when 

appropriate, factors that contractors use when they develop LCDs. The LCD 

development process is articulated in Chapter 13 of the MPIM. 

The MPIM instructs contractors that, “[i]n order to be covered under Medicare, a service 

shall be reasonable and necessary.”  MPIM, Chapter.13, § 13.5.1. The MPIM instructs 

contractors to consider the following criteria in making a determination as to whether an 

item or service is reasonable and necessary: 

http://maximus.mediregs.com/cgi-bin/_fd/fetch_doc_by_uid?db=mre_hcpcscpt&uid=hcpcs64681


 

 

  Page 6 of 9  

 

Contractors shall consider a service to be reasonable and necessary if the 

contractor determines that the service is: 

 Safe and effective; 

 Not experimental or investigational (exception:  routine costs of qualifying clinical 

trial services with dates of service on or after September 19, 2000 which meet 

the requirements of the Clinical Trials NCD are considered reasonable and 

necessary); and 

 Appropriate, including the duration and frequency that is considered appropriate 

for the service, in terms of whether it is: 

o Furnished in accordance with accepted standards of medical practice for 

the diagnosis and treatment of the patient’s condition or to improve the 

function of a malformed body member; 

o Furnished in a setting appropriate to the patient’s medical needs and 

condition; 

o Ordered and furnished by qualified personnel; 

o One that meets, but does not exceed, the patient’s medical need; and 

o At least as beneficiary as an existing and available medically appropriate 

alternative. 

Id. The MPIM further instructs contractors to base LCDs on the strongest evidence 

available at the time the determination is issued: 

Contractor LCDs shall be based on the strongest evidence available.  The extent and 

quality of supporting evidence is key to defending challenges to LCDs.  The initial 

action in gathering evidence to support LCDs shall always be a search of published 

scientific literature for any available evidence pertaining to the item/service in 

question.  In order of preference, LCDs should be based on: 

 Published authoritative evidence derived from definitive randomized clinical 

trials or other definitive studies, and 

 General acceptance by the medical community (standard of practice), as 

supported by sound medical evidence based on: 

o Scientific data or research studies published in peer-reviewed medical 

journals; 

o Consensus of expert medical opinion (i.e., recognized authorities in the 

field); or 

o Medical opinion derived from consultations with medical associations or 

other health care experts. 

Acceptance by individual health care providers, or even a limited group of health 

care providers, normally does not indicate general acceptance by the medical 

community.  Testimonials indicating such limited acceptance, and limited case 

studies distributed by sponsors with financial interest in the outcome, are not 

sufficient evidence of general acceptance by the medical community.  The broad 
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range of available evidence must be considered and its quality shall be evaluated 

before a conclusion is reached. 

MPIM, Chapter.13, § 13.7.1. 

 

Discussion:  

1.  The ALJ erred in finding the services were reasonable and necessary without 

considering Medicare Program Integrity Manual guidelines. 

The ALJ erred as a matter of law in finding the PRF services were medically reasonable 

and necessary and met Medicare coverage criteria without considering or applying the 

guidance articulated in the MPIM setting forth criteria to consider when determining 

services are proven safe and effective based on authoritative evidence.  An ALJ is 

bound by 42 C.F.R. § 405.1062(a) to afford applicable CMS program guidance 

substantial deference when adjudicating claims. In the event the ALJ chooses to deviate 

from the program guidance, the ALJ must explain why the policy was not followed 

pursuant to 42 C.F.R. § 405.1062(b).  

The MPIM provides guidance regarding sources of evidence for determining whether 

services are reasonable and necessary. MPIM, Chapter13, § 13.7.1. The MPIM states 

published authoritative evidence derived from definitive randomized clinical trials or 

other definitive studies is the preferred evidence pertaining to the item or service in 

question. Id. Second in order of preference is whether the item or service has been 

generally accepted by the medical community as supported by sound medical evidence. 

Id. Acceptance by the medical community can be determined by scientific data or 

research studies published in peer-reviewed medical journals, consensus of expert 

medical opinion, or medical opinion derived from consultations with medical 

associations or other health care experts. Id. 

In determining the services were covered, the ALJ found that, contrary to the QIC’s 

conclusions: 

the pulsed radio-frequency method is not investigational or experimental. An experimental or 

investigational procedure is one where the procedure is still in the process of qualifying in 

clinical trials. Dr. Isaacson testified that he has personally been doing lesions like these 

(pulse radio frequency) since late 1990s and early 2000. According to the physician, the 

pulsed lesions came out and was looked at very favorably because doctors could do these 

lesions and procedures and not cause more problems. In addition, the pulsed radio-

frequency is well documented in the literature. Accordingly, the undersigned finds that this is 

not investigational or experimental and has been used for many years by experienced 

practitioners. More importantly, just because Medicare contractors have declared this 

procedure to be investigational and/or experimental, does not mean that in the medical 

community it is investigational and/or experimental. 

ALJ decision at 13.  
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Here, the ALJ failed to afford the MPIM substantial deference in determining the PRF 

services were reasonable and necessary and not experimental and investigational.  

Specifically, in finding the PRF services met Medicare coverage requirements, the ALJ 

relied upon Appellant’s testimony and an article furnished by the Appellant from an 

unnamed source. ALJ at 13. However, the ALJ failed to cite any specific authoritative 

evidence relied upon in determining the PRF services were medically reasonable and 

necessary and met Medicare coverage criteria. Additionally, the ALJ failed to reference 

any evidence supporting the conclusion PRF services are generally accepted by the 

medical community as supported by sound medical evidence. Furthermore, the ALJ 

failed to refer to any scientific data or research studies published in peer-reviewed 

medical journals, consensuses of expert medical opinion, or medical opinions derived 

from consultations with medical associations or other health care experts supporting the 

medical community’s acceptance of PRF services. Although the ALJ referenced an 

article furnished by the Appellant, the ALJ failed to consider whether this article met 

MPIM criteria. Specifically, the source of the article is unknown, it does not appear to be 

a peer-reviewed article, and it is unclear whether the opinions expressed represent the 

views of only one or a small handful of physicians. There is no indication from this 

article that the medical community as a whole accepts PRF. 

The ALJ found, “just because Medicare contractors have declared this procedure to be 

investigational and/or experimental, does not mean that in the medical community it is 

investigational and/or experimental.” ALJ decision at 13. As a matter of general policy, 

this is incorrect, as Medicare guidelines are expressly based, in significant part, on 

whether services are generally accepted by the medical community. However, as the 

MPIM cautions, “Acceptance by individual health care providers, or even a limited group 

of health care providers, normally does not indicate general acceptance by the medical 

community. Testimonials indicating such limited acceptance, and limited case studies 

distributed by sponsors with financial interest in the outcome, are not sufficient evidence 

of general acceptance by the medical community.” MPIM, Chapter.13, § 13.7.1. 

The ALJ failed to address any of the criteria articulated in the MPIM when examining the 

sources relied upon in determining the PRF services Appellant furnished the 

beneficiaries were medically reasonable and necessary, not experimental or 

investigational, and met Medicare coverage criteria. In so doing, the ALJ erred as a 

matter of law in failing to afford the MPIM substantial deference as required in 42 C.F.R. 

§ 405.1062(a). This error of law is material to the outcome of the claim because it 

results in the ALJ finding the PRF services were medically reasonable and necessary 

and met Medicare coverage criteria without applying the guidelines for determining 

whether the sources the ALJ relied upon met the threshold of acceptance as articulated 

in the MPIM. 
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2.  The ALJ erred in finding the services could be paid as billed with CPT codes 

64622, 64623, and 64640. 

Although the ALJ acknowledged that the QIC found the “procedures performed were not 

within the definition of the billed CPT codes 64622, 64623, and 64640,” she did not 

resolve the coding issue directly. ALJ decision at 12. However, she appeared to agree 

with the Appellant’s testimony that the QIC and the AMA in its CPT coding guidance 

incorrectly believe that pulsed radiofrequency is not destructive of the target nerve (thus 

explaining why “some of the CPT code books” do not allow payment for PRF under CPT 

codes 64622, 64623, and 64640). Id. at 13. 

CMS has adopted CPT-4 as the standard medical data code set for physician services. 

45 C.F.R. 162.1002(a)(5). Authoritative AMA coding instructions expressly state that 

PRF should be coded with 64999. Current Procedural Terminology 2010, Professional 

Edition at 315 (“For therapies that are not destructive of the target nerve [eg, pulsed 

radiofrequency], use 64999”); CPT Assistant Archives, “Coding Consultation: Questions 

and Answers – Surgery/Nervous System” (August 2005) at 13 (“Currently, there is not a 

specific CPT code that accurately describes PRF. Therefore, the unlisted code 64999, 

Unlisted procedure, nervous system, should be reported”).  

Neither the Appellant nor the ALJ have authority to redefine the codes or CMS’s 

circumvent definition of physician services. See § 1848(i)(1) of the Act, prohibiting 

review of “the establishment of the system for the coding of physicians' services” as well 

as CMS’s determination of “relative values and relative value units” for physician 

services. Even if the PRF services were covered, codes for unlisted services are 

contractor-priced codes. To the extent the ALJ found the Appellant’s services were 

payable as billed, her decision is in error.  

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


